




Just such a scenario has sparked contro-
versy in an area near the confluence of
the Yellowstone and Missouri rivers
southwest of Williston. Bowhunters have
for years boated up the Missouri or
Yellowstone to get to hunting spots they
always assumed were sovereign public
land, and were never challenged other-
wise. In the past year or two, however,
they have found “No Hunting” signs on
that same land, and have reportedly been
asked to leave by adjacent landowners, or
hunting guides who leased access rights
to private land adjacent to the river.

Are the private landowners trying to
prevent legal access to land that is pub-
licly owned? Or perhaps the bowhunters
were always actually on private land and
just never realized it. The questions are
many and the answers are not usually
black or white. “This is such a complex
issue,” admits Daryl Kleyer, North
Dakota Game and Fish Department game
warden at Williston, caught in the middle
because his job involves protecting rights
of both hunters and landowners.

Just about everyone else who might be
involved in sorting out the confusion,
from state officials to private attorneys,
would probably agree.

No Lines in the Sand
While sovereign land is addressed and

defined in state law for what it is, maps
and legal descriptions seldom define
exactly where it is.

Other types of public land are regis-
tered in fee title with surveyed boundary
descriptions. Lines dividing public and
private property boundaries are drawn on
maps. Some kinds of public land, like
Game and Fish Department wildlife man-
agement areas, or U.S. Fish and Wildlife
Service waterfowl production areas and
national wildlife refuges, are fenced and
signed.

Tracts of other types of public land, like
state school land or U.S. Forest Service
national grasslands, are usually not indi-
vidually signed, but many are fenced and
all are identified on certain maps.

Sovereign land has no “line in the
sand” or section line or road or other
marked boundary, except in a few small
areas where lines or borders were deter-
mined because of court challenges. In all
other cases, sovereign land is the area
below the ordinary high watermark on
navigable lakes and streams.

The usual contention is the location of
the ordinary high watermark. Again, state
law provides a definition: “…that line
below which the action of the water is

frequent enough either to prevent the
growth of vegetation or to restrict its
growth to predominantly wetland species.
Islands in navigable streams and waters
are considered to be below the ordinary
high watermark in their entirety.”

The definition on paper, however, is
seldom easily applied to actual bound-
aries on land. To further complicate the
issue, rivers can gradually change course
over a period of years. Land considered
below the ordinary high watermark now
might be high and dry in 40 years and
might not meet the sovereign land defini-
tion. In that same 40 years, a river could
erode adjacent private land into a sover-
eign land sandbar. Such is the nature of
rivers.

The Doctrine
of Public Trust

The concept of sovereign lands and
navigable waterways dates to colonial
times and the early years after the United
States government formed. The federal
government gave to the original states –
and made provisions for all states that
would eventually join the union – title to
sovereign lands. The theory was that use
of the water for navigation, fishing and
commerce was by its very nature, public.

When it was admitted to the union, the
state of North Dakota took title to the
beds of its navigable rivers and lakes.
Various court cases over the years have
determined that the state’s interest
extends to the ordinary high watermark.
This is an important distinction that vali-
dates perhaps thousands of acres of sov-
ereign lands in North Dakota.

North Dakota law states: “Sovereign
lands may not be permanently relin-
quished but must be held in trust for the
benefit of the citizens of the state of
North Dakota.”

State Responsibility
The Office of State Engineer is primari-

ly responsible for managing and adminis-
tering sovereign lands, though the Board
of University and School Lands also has
some authority, generally relating to min-
eral rights. The state engineer can enter
into agreements for use of that land, such
as management for public use, livestock
grazing, mining, bank protection and oth-
ers. Adjacent or “riparian” landowners
can, without permit, maintain certain pro-
jects such as boat docks, boat ramps and
irrigation water intakes on sovereign
land. Such projects, however, cannot 
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North Dakota law states:

“Sovereign lands may not be

permanently relinquished but

must be held in trust for the

benefit of the citizens of the

state of North Dakota.”
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